
&quipatenL Under the NPRM, 
redesignation of many of the remaining 
paragraphs of s5.1.1 was also proposed. 
However. the proposal was made with 
reference to Standard No. 108 as it 
remain8 in effect until September 1, 
1~93 and did not take into account the 
amendments which become effective 
that day. Ford Motor Company. in 
commenting on the NPRM. related it to 
the standard as amended by the April 
1991 notice, instead of the standard a8 it 
currently appears in the CPR. and found 
certain apparent errors and 
inconsistencies. 

In formulating the final rule on the 
NPRM. NHTSA is faced with two 
choices. The first is based on the 
standard a8 it currently appears in the 
CFR lf the agency took this approach, it 
would issue the final rule with the 
redesignation8 as proposed in July 1992. 
(which would only be in effect until 
September 1,1993), relating Ford’s 
comments to the extent possible. At the 
Same time, the agency would amend the 
redesignationa that are scheduled to 
become effective on September 1,1993. 
The second choice is based on the 
standard a8 amended by the April 19Ol 
final rule. Under this approach, the 
agency would accelerate the 1993 
effective date for adding tbe 19@I 
amendment8 to the CT% 8o that the final 
rule on headlamp markings can adopt a 
definitive redealgnation of paragraph8 
without further amendment.8. The 
agency ha8 chormn this alternative 
coume. 

Accelerating the effective date for 
adding the April 1981 amendment8 to 
the CFR results in no sub8taMiVe 
burden. No compliance date or text is 
changed. The mandatory CHMSL 
provisions of paragraph S5.1.1.27. by 
their own terms. will still not come into 
effect for vehicle8 other than passenger 
cars until September 1,1993. The 
optional CHMSL compliance provision8 
in Paragraph S5.1.128, by their own 
terms, are still effective only between 
September 1.1992, and September 1, 
1993. There ie no substantive reason 
why the redesignation of paralpaph8 of 
Ss.1.1. and the changes to Tables ill and 
IV cannot be made effective 
immediately. Nl-flSA also notes that 
such an amendment with an effective 
date of October LXXX! for adding the 
amendment8 to the text of the standard 
in the CFR, will alIow publication of the 
moat current version of Standard No. 
108 in the next volume of 49 CFR part8 
40&9!% revieed as of October 1.1992 
The clarity that this will afford i8 in the 
public interest. 

Accordingly, for the reasons stated 
above, NHTSA finds that prior notice 

and an opportunity for comment are not 
required for this change, and that an 
effective date of October 1.1992 for 
adding the amendment8 to 49 CF’R 
571.108 Motor Vehicle Safety Standard 
No. 108. published on April 19,1!391. to 
the CFR is in the public interest. The 
effective date for adding the 
amendments of April 19.1991, to the 
CF’R is changed from September 1,1993, 
to October Ll992. 

‘1 kmrurmccrr twoRMAnoNcoNTAclT 
Mr. R\rsrdl D. Peterson, Field 
Supervisor, et &a above address (5031 
2314179). 
SUPPLEWENTUV lNFORMAT!ON: 

Background 

Authority: 15 U.S.C.1392.1407; delegation 
of authority at 49 CFR 1.50. 

Issued on: September 28.1992. 
Malim c. Blskey. 
Administmlor. 
[FR Dot. 92-23872 Filed 9-29-82; 911 am) 
elu.am coca 4sQIo-8m-N 
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Endangered andThreetemd WIldlIfe 
andPlant&Delertnlnntlonof 
nlmatenedslalusfor~waehingl~ 

t2hlmdaPopul8tktnof 
~yumkt 

I~OLYCY: Fish and Wii-&ife Service, 
Interior. 
mm0e Pinel rule. 

mmmm The U.S. Ftah and Wildlife 
Service (Servioe) determines the 
Wel3hiqpmOregon, end celifomie- 
population of the marbled murrelet 
(Bruahymmphus marmomtus 
marmoratus) to be a tJueat8ned rpecier 
pumuant to the endangered Specie8 Act 
of 1873, as amended (Act) (16 USC. 
1531 et wq.). The marbled m-let is 
threatened by the Low and m&fication 
of nesting habitat (older forerta) 
primarily due to commercial timber 
harvesting. It is also threatened from 
mortality asMciated with current gill-net 
fishiq operation8 off the Washington 
coast and the effects of oil splll8. Tbi8 
rule extend8 the Act’s protection to the 
marbled murrelet in Washington, 
Oregon and California. Pursuant to an 
order of-the United States District Court. 
Western District of Washington at 
Seattle, dated September 15,1992 this 
listing takes effect immediately. 
LRtcmR 0ATt: September 28,1992. 
mOReWE& The complete file for thi8 
rule ia availabte for public inspection. by 
appointment, during normal business 
hours at the US. Fish and Wildlife 
Service. Portland Field Office. 2500 SE 
98th Avenue. suite 100, Portland, Oregon 
97286. 

Biological Considerations 

The marbled murrelet 
(Bmchymmphurr marmomtus) is a small 
seabird of the Alcidae family. It wa8 
first described in 1789 by Gmelin a8 
Colymbus marmomtus. but in 1837 
Brandt placed it under the genus 
Bmchymmpbus (American 
Ornithologists’ Union 1983). The North 
American subspecies (8. m. 
marmomlus) ranges from the Aleutian 
Archipelago in Alaska, eastward to 
Cook Inlet, Kodiak Island, Kenai 
Peninsula, and Prince William Sound. 
southwed coastally throughout the 
Alexander Archipelago of Alaska, and 
through British Columbia, Washington, 
Oregon, to central California. Some 
wintering birds ere found in eouthem 
California. A separate subspecies (B. m. 
perdix) is prewmt in ABia. 

Marbled dets feed primarily on 
fish and invertebrates in near-shore 
marine water& The majority of marbled 
murrelefa w found within or adjacent 
to the marine eavlronment although 
there have been detectlon8 of marbled 
murreleb on riven and inland lakes 
(Carter end Scaly 1SaaF Marbled 
murretleta spend the maporlty of their 
liveer cm the oceeu and come inland to 
nert, altbough they visit some inland 
stende dnrlng eIl montb8 of the year. 
Marbled murrelets have been recorded 
up to 80 kllometen (50 miles) inland in 
Wuhingtoa (Hamer and Cummins 
lffl), 56 kilometer8 (35 miles) inland in 
Oregon (No&n lm), 37 kilometers (22 
miles) Inland in northern California 
(Carter and &fckaon 1988 Paton and 
Ralph lm), and 18 kilometers (11 miles1 
inland irr central Cal&nia (Paton and 
Relph l@h). However, marbled 
murreletr are not evenly distributed 
from the coert to the maximum inland 
dlrtences, with higher detections being 
recorded closer to the coast. Hamer and 
Cummins (IW~) found that over 90 
percent of all obfservationn were within 
60 kilometem (37 miler) of the coast in 
the northern Warhlngton Cascades. ln 
Oregon, marbled mtnrelets are observed 
most often within 20 tdlometem (12 
miles) of the ocean (Nelson 1900). 

Marbled murreleb m remi-colonial 
in their ne&ing hebita and simultaneous 
detactlona of more than one bird are 
-frequently mede at inland sites. Nesting 
marbled murreletn are often aggregated: 
for example, two nests discovered in 
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Washington in 1990 were located only 
46 meters (150 feet) apad (Hanier and 
Cummins 1990). 

Marbled murrelets do not reach 
sexual maturity until their second year. 
Like other alcids, adult marbled 
murrelets produce 1 egg per nest. Alcids 
typically have a variable [not all adult5 
may nest every year) reproductive rate, 
and marbled murrelets exhibit this same 
trend. Adult/juvenile ratios from counts 
along the central Oregon coast indicated 
a recruitment rate of leas than 2 percent 
per year over the past 4 years (1988- 
1991) (Nelson, in Mt., 1992). 

Adult marbled murrelets lay one egg 
on the limb of an old-growth conifer 
tree. Nesting occurs over an extended 
period from mid-April to late September 
(Carter and Sealy 1987). Incubation lasts 
about 30 days and fledging takes 
another 28 days (Hirsch et al. 1981, 
Simons 1980]. Both sexes incubate the 
egg in alternating 24-hour shifts (Simons 
1980, Singer et of. 1991). Flights by 
adults are made from ocean feeding 
areas to inland neat sites most often at 
dusk and dawn (Hamer and Cummins 
EM). The adults feed the chick at least 
once per day, carrying one fish at a time 
[Carter and Sealv 1987: Hamer and 
i3nnmins 1991; Gnger & al. 1992: 
Nelson, ORCoop. WM. Res. Unit, pen. 
comm.. 19921. The young are altricial. 
and remain in the nest longer than 
young of most other ah&is. Before 
leaving the nest, the yoq moit into a 
distinctive juvenile plumage. FledgEngn 
appear to fly directly from the nest to 
the sea, rather than exploring tha forest 
environment first (Hamer and Cummina 
1991). 

In California, Oregon, and 
Washington marbled m-lets use older 
forest stands near the coastline for 
nesting. These forest5 are generally 
characterized by large trees (> 80 
centimeters (32 inches) dbh), multi- 
storied stand, and a moderate to high 
canopy closure. In certain parts of the 
range, marbled murreleta are also 
known to use mature forest5 with an 
old-growth component. Tree5 musthave 
large branches or deformities for nest 
platforms (Binford ef al. 1975; Carter and 
Seaiy 1987; Hamer and Cummins 1990, 
1991; Singer et 01. 1991, 1992; Nelson. in 
litt.. 1991). Marbled murrelets tend to 
nest in the oldest trees in the stand. 

Twenty-three tree nests have been 
located in North America; five in 
Washington, seven in Oregon, four in 
California, two in British Columbia, and 
five in Alaska (Binford el(~I, 1975; 
Quinlan and Hughes 19so; Hamer and 
Cummins 1990.19Ql; Kuleb 1991; Singer 
et oL 1981,1992; Nelson el a1., unpubl. 
data). All 18 of the nests found in 
Washington, Oregon, and California 

were located in old-growth trees that 
ranged in diameter at breast height 
(dbh) from 88 centimeter5 (35 inches) to 
533 centimeters (2lO inches) with a 
mean of 203 centimeters (80 inches). 
Nests were located high above ground 
and usually had good.overhead 
protection; such locations would allow 
easy access to the exterior of the forest. 
Nest sites were located in stands 
dominated by Douglas-fir (Pseudotsuga 
menziesil] in Oregon and Washington, 
and in old-growth redwood (Sequoiu 
sempervirens) stands in California. 
Nests were mostly placed in older 
Douglas-fir trees within these stands. 

It is difficult to locate individual nests 
for a species that may only show 
activity near its nest one time per day, 
and may do so under low light 
conditions. Therefore, occupied sites or 
suitable habitat become the most 
important parameters to consider when 
evaluating its status. Active nests, egg 
shell fragments or young found on the 
forest floor, birds seen flying through the 
forest beneath the canopy, birds seen 
landing, or bird5 heard tailing from a 
stationary perch are all strong indicator5 
of occupied habitat. Bioiogiats have 
documented 1M occupied sites in the 
Oregon Coast Ranger all in~oid-growth 
forests or mature fores& stands with an 
old-growth component.’ 

h&bled m&et5 more commonly 
occupy old-growth for&a comp& to 
mixed-age and young forests iu 
California. Oregon, and Washington. In 
California ihe ape&s is restricted to 
old-growth redwood forests in’De1 
Norte, Humboldt. San Maleo, and Santa 
Cruz Counties (Paton and Ralph lS@$ 
Iu eurveye of mature and second-growth 
forests of California, marbled murreletr 
were only found in these forests where 
there was nearby old-growth, or where 
msi&al older trees remain& mu&eta 
were absent from 80 percent of the 
secoad-growtb forests examined (Mph 
ef al. lm. In northwest Washington, 
marbled murrelets are mostly found at 
old-gmwth/maturesttas (Hamer and 
Cummins lQ90). In Oregon, marbled 
murrelets occupy stands dominated by 
lager trees (aver- mater than or 
equaJt0 82 centimeter (32 inehea) dbh) 
more often (statistically rignificant) than 
those damlnated by smatleltrees 
(Nelson lQQ0). 

Stand size is also an important factor 
for mart&l mumzleu. These birds more 
commonly occupy larger stands (greater 
than 202 hectare5 (500 acres)) than ’ 
smalIer standa (less than 40 hectares 
(100 acres)) in California; marbled 
murrelets are usuatiy absent from 
stands less than 24 hectares (80 acres) in 
size (Paton and Ralph 1988, Ralph et d . . _ 
lQ90). Marbled murrelete generally do 

not occur in isolated stands of coastal 
old-growth forest in California (CDM;, 
in fitt.. 1992). In Washington, marbled 
murrelets are found mere often when the 
percent of available old-growth/mature 
forests makes up over 30 percent of the 
landscape. Similarly, fewer murrelets 
are found when clearcut/meadow area5 
make up more than 25 percent of the 
landscape (Namer and Cummina 1990). 
Nelson (lQ90) found that a statistically 
significant lower number of detections 
were noted in the highly fragmented 
Oregon Coast Range, compared to 
detection rates documented by Paton 
and Ralph (1988) in a less fragmented 
area in northern California. 

Concentration5 of marbled murrelets 
offshore are almost always adjacent to 
older forests on-shore. Nelson (19~0) and 
Ralph et uf. (1990) found marbled 
mm-relets were absent offshore where 
on-shore older forests were absent. 
Large geographic gaps in offshore 
marbled mnrrelet numbers occur in 
areas such as that between central and 
northern California (a distance of 480. 
kilometers @CJO miles)). and between 
Tillamook County, Oregon, and the 
Olympic Peninsula (a distance of about 
190 kilometers (120 miles)). where nearly 
ali older forert has been removed near 
the coalt. Small mfta of marbled 
murrelets may be found associated with 
remaining Mlated standa of older 
fcmssm (e!;g., the fuefnah rite). 
Historically, records for Caiifomia 
iadicate that marbEd murreletr were 
found ‘Yegulariy” and were “PIentifbI” 
along the coast from Mdnt&r@yCouqty 
north to the Oregon bordei (GrfnneII and 
Miller 1944; Paton and Ral~b I@@): 
Historical records of ma&ed’murreIets 
also showed s@f&.ant I&&&I duriq 
the nest@ seardn near the mouth of the 
Columbia River in C&aQj Comity, 
Ongon. Marbled mnrr6Ieid are rely ’ 
found in this area, whera extensive 
harvesting of old& f&eat3 has also 
otmmed (Nelson el al, in press). 

Population size for marbled &rrelets 
is most accurately estimated by 
couding the aurabare of birds observed 
in the IMrine eu~nmeur. 
Washington’5 breeding~population is 
estimated to he a. maximum af 5.000 
birds (Speich ec uf.., b preaa). The 
current populatirm eatinWe5 h-Oregon 
and Californiaare few& than l,ooQ pairs 
(Nelron et oh, in press)i and about 2000 
birds@%ter et ul.1SOfI~-respectiveky. 
By extrapoiaw from kno* population 
nunibere in relation to t&e remair@ 
available nerttnq habitat, It has been 
estimated that EIQ~~O marbled murrelets 
may have been found histerkally along 
the ctist of Califdrnia (Larsen 1981). 
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The prindpal factor effeoting the 
marbled murrelet in the three-state area. 
and the main cause of population 
decline has been the loss of older forests 
and associated nest sites. Older forests 
have declined throughout the range of 
the marbled murrelet as a result of 
commercial timber harvest, with 
additional losses from natural causes 
such as fire and windthrow. Most 
suitable nesting habitat (old-growth and 
mature forests) on private lands within 
the range of the subspecies in 
Washington, Oregon and California has 
been eliminated by timber harvest 
(Green 1985; Norse 19es; Thomas et 41. 
1990). Remaining tracts of potentially 
suitable habitat on private lands 
throughout the range are subject to 
continuing timber heest operations 
[see Factor A). Mortality associated 
with oil spills and gill-net fisheries (in 
Washington) are4 lesser threats 
adversely affecting the marbled 
murrelet. 
Di8tinctPOpuhiOn&gnwnt 

The Act defines “species” to &dude 
anysuhepedesof5harwMlife~ 
plant& and any diatiBct populatiolr 
segment of any spedes or vertebrate 
5h or wildlife which iaterbmede vrbbn 
matlue(leLJSc1ti(8)). Aa dhcuu8d 
underPactorDintbeSummarvof 
Factors lureding the Species ktioll of 
tbisrub+exiatiDgbgal-are 
not adequate to pmtect the marbled 
murrelet in C&for& Oregoo. and 
Washington The three states 
encompass roughly one-third of the 
geographic area occupied by Thea 
subspecie& comprising a si@ficant 
portion of its range. The amount of 
nesting habitat haa undergone a 
tremendous decline since the late l6UOs 
(most of which ha8 taken place 

-x3 the last 20 to 30 years], espedalJy in 
coastal areas of all three statea 

At the time of proposing to list the 
marbled murrelet In Wash@ton, 
Oregon, and California, the Se&ce 
considered the murrelets in these States 
to constitute a distinct oou&thm 
segment comprising a dig&l~t portkn 
of the eartem Pacific subaKdes of the 
marbled murrelet. While t&e Servke 
continues to believe that existing legal 
protection is not adequate to ensurs 
survival of mumxlats ln the thrw-&b 
area, soma quertioo remains whethrr 
thepopuletion5tediIlthisNle 
quaiU%3s fix protection ander tbt! A&r 
deMtioa of “spedes.” 

Compliance with a oourt order 
required a final de&ion on listing to be 
madeatthistime.Buedarthe 
information now availabb to the 
Servica the only supportable decision 
thatcanbareaobedwithintbobmit 

imposed by the court is to list the 
population as pruposed. Nevertheless, 
the Servtce intends to reexamine the 
basis of recognizing this population of 
murrelets as a “species” under the Act. 
Within 90 days, the Service will 
announce the results of this examination 
and at that time may propose a 
regulatory change that would alter the 
listing of the mm-relet as a threatened 
species. 
Previous Fedeml Actions 

The National Audubon Society 
submitted a petition to the Service on 
January 15,198& the fist the 
Washington. Oregon. California 
population of the marbied m-let 84 a 
threatened rpecies. Section 4(b)(3)(A) of 
the Act requires that, to the meximum 
extent practicable, within 80 dayr of 
receipt of a petition to list delist or 
redasrify a spedes, a finding be made 
aa to whether substantial information 
her been presented indicating that the 
requerted action may be warranted The 
Q&clay fmdiqj dating that the petition 
had presented substantial information to 
indicate that the requested action may 
be warm&d war published in tlm 
FededRe&tmonoctober¶7,l9W(53 
FR40479).Beukuaeofthehkcmawd 
research efforts and&e amount of new 
data available. the status review period 
wasmopene&withthe-d 
thepetitionerhfrmuMarch&l99O 
thg$fh~‘~~ 

ilKih&d~ the service’s Non&i d 
ve!dbtawikuifeaBa 

catqoryzcMdidataapadmfovLnng 
SiI.lClll&NXt(54FR554&A06~2 
caI&fLtebalefor*~tIea 
cantuwdinservbefibllilnliMtsethat 
prepu8Uondaptopouitniisttk. 
spedn ia podbly apprqdats bat 
addkbaal&taisneededtorappactr 
liatirq propod The beat avfdabb 
&diQOMd-&~WB~ 
analyrsdandevaiuatedaaamaukof 
the statue review mentioned abort. The 
review indaded the p&in-t dab 
available from both pub&shed and 
un~soumeaullpublbhed 
SOIlmeg inckrdsd rolicited progarr end 
fiMlreportr5b&t&lIUH~OOt8& 
lettera,. and personal contact witk 
a enciea o@n&tiool. and individuals. 
A! ese data elevated the marbled 
mlrrrelet to category I a&i&ta st8tue 
andcon~ to the infcumaticul on 
whidl the cbcision to Drnmss tbi# 
spades far lb- was-b&d. A + 
1candM8teisbforwMclltbr~ ---- 
has 8-t data In ib pomemh ta 
support a listin proposal. Oe @De 20, 
lsetih!3WiCtlpllbliShtUI~propoulb 
list the niarbkd m-let as a tbreatemd 
speciea tn Waahingtoa Oregon. and 

California (58 FR 28382). This propoeed 
rule constituted the X&month finding 
that the petitioned action was 
warranted. in accordance with section 
4(b)(3)(B) of the Act. 

“On January 30.1992, the Service 
published a notice in the Federal 
Register (57 FR 3804) that reopened the 
comment period on the proposed listing 
for 30 days. This action was taken to 
gather the most updated information on 
the marbled murrelet. Having 
considered all the information presented 
during the comment periods, the Service 
now determines the marbled murrelet in 
Washington, Oregon, and California to 
be a threatened species. 

Summary of Comments and 
Recornmendationr 

In the Juno 20, lS9l, proposed rule (50 
FR 2f$362) and associated noffiwtions, 
all internted parties were requested to 
submit faotual reports or information 
that mi&t contiute to the development 
of a final decision. The comment period 
originaIy closed September 1&199l. 
Appropriate state agencies, county 
governmenta Pederaf agencies. 
scientific organhatloas, and other 
interested par&s were contacted and 
mquestsd to comment. No mqnests for 
public hasting wars received. On 
janwry 3~ resz tha Service published 
intheFakdR&tar(57FR3804a 
notice that reopenad the oomment 
period for a0 days to solidt additional 
b~l~Ji&~T on the status of 

Duriq.Oe urmmantperiode,m 
120 days, 32 letters on the proposal ware 
received Five additionai commenb 
were received shostly after-b official 
comII!entpdodJocring~of~57 
co-t8 teaid so (M p-m 
supported the pIoowrL 8 04 ParcmQ 
opposed thepmpoaaLond19@3 
pelwflt1weraaartTal.opporinQ 
commentawemrneivdfromv~r 
compank and orgraitrtionr that a28 
dimtlyaria~ related to the 
timber induey. rd ihun individuals 
who rely - a tim-p~orted 
eooeow.w-DsparbPeataf 
Fish and G-rda=zn 

(ODFWj - biak+@-l 
inf0rmatien~t.b88tetnsoitlle~1ad 
murr&iteod~adPdaral~- 
The WIiabbgbnW tofWudlife 

sub&ted bio&kaI Lnforrprtioa but 
cildmtrbbrpositiouaothaproporsd 
ud&IlJe?md~Bure~uot 

lmqpne @wealI), end us. 
QfllmNavypre-td 

iiizgszm onthernudet 
but did not siate poeI+= on rhe 
pmposed Fe&al lfstiag. Some of the 
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cammenters submitted additional data 
that has been incorporated into this rule. 

Written comment8 obtained during 
the comment periods are combined in 
the following discussion. Opposing 
comment8 and other comments 
questioning the rule can be placed in a 
number of general groups, organized 
around specific issues. These categories 
of comment, and the Service’9 response 
to each are listed below. 
Issue 1. Current Regulatory Mechanisms 

Comment: Some commenters 
disagreed with the conclusion that 
adequate regulatory protection does not 
exist for the marbled murrelet in 
California. They stated that the majority 
of known marbled murrelet habitat in 
California ie located in State or National 
Parks that ie protected from timber 
harvesting. In addition, the small but 
eignificant amount of murrelet habitat 
found on pAvate timberlands in 
California is adequately protected 
through the evaluation and review 
process conducted by the California 
Board of Forestry (Board). Califomfa 
environmzntal statutes provide 
sufficient protection for the bird in that 
state. 

Another commenter stated that the 
Service filed to assess the degrsa to 
which current regulatory mechanisms 
will maintain a viable sub-popnlatfon of 
marbled mtmrelets and that land 
allocations and projected f&e& 
conditions described in theFinal Forest 
Service Land Management Plans [Forest 
Plans) were not analyzed. Through 
wilderness, critical habitat for the 
northern spotted.0~1 (Str~x occidentohs 
caurina), and other non-timber harvest 
“set asidea” final Forest Plans in 
Oregon and Washington have left only 
18 percent of the original land base that 
was primarily available for timber 
production. 

the northern spotted owl, in many cases, 
will not adequately provide for marbled 
mm-relet9 [see Factor D). Furthermore, 
Forest Plans are flexible and could be 
altered in the future, and thus protection 
afforded to marbled mm-relets may be 
temporary. 

Service Response: The Service 
considered all the existing applicable 
regulatory mechanisms that deal with 
timber harvest and marbled rnurrelcts 
on private, State, and Federal Wanda in 
Cahfornia, Oregon, and Washington. 
These issues are discusaed in the 
Summary of Factor8 section, Factor D. 
The Service concludes that existing 
management plans pertaining to timber 
harvest and marbled murrelefs are 
inadequate to ensure the survival of the 
species. The management direction for ., 

Comment The Siuslaw National 
Forest’s Land and Resource Plan 
provided adequate protection for the 
marbled murrelet because the age class 
inventory of acres that marbled 
mu-relets can utilize increase9 over 
time. 

Service Response: The Siuslaw 
National Forest is highly fragmented at 
present; and it ia only a small part of the 
marbled murrelet’s range, Tbe Siuslaw 
National Forest Plan (USDA 1990) 
estimates only 6 percent (13.880 hectares 
(XWO acres]) of the forested land bass 
remains as older forest. Of this total, 32 
percent (4330 hectares (10,700 acres)] Is 
non-reserved The Forest Plan e&mates 
that 1,200 hectares (WOO acres) of the 
non-reserved old-growth will be 
harvested during the next 10 years and 
the remaining within the next SO years 
(p. llI-3). Tbe Service will contfnue to 
work with the Siuslaw National Forest 
to evaluate the value of the forest for 
marbled mmzelets and encourage 
actions that are of benefit to the species. 
Issue 2. fnsuffidency of !3&8ltitic Data 
Habitat Assaciation 

Comment: SeveraI commentera 
thought that too few nests had been 
disoovered to date to be able to make 
the assumption that n&sting habitat’ 
amsisted of old-growth and mature 
foresta and the iimelf set of marbled 
murrelef nest sItas did not pr’o\ride 
substantive evidence (with a 
statistkaIIy v&d sampte size) that the 
marbled murrelet prefers late stage 
vegetation In the Pad& States. 

proposed rule, the number of known 
nests has mora than doubled; &nests 
have been in old-growth trees. 

Comment. One commenter stated tbnt 
surveys in for&s fn California, Oregor~ 
and Waehfngton suggest, but do not 
verify, thaf marbled mm-relets require 

Servke Respunee!Tbe Act bquires - 
the Ssrvlce to busa Its decision npon the 
beet scient& information available. As 
discussedln fhe Be&ground section of - 
this ride, ansts sites comprise a small 
part of the information the Service has 
used to determine habitat preferences 
and use. Alarger sample size of nests 
would be helpful inproviding a more 
detailed deserlptfobof nesting habitat 
and nest dte seleetlon. Surveys have 
been conducted fn forests of ail aga 
classes: and marbled murrelefs do ad 
occupy stands lacking old-growth 
charactertrtia; Purtbermora, 8 of IO 
downy young and 20 of 31 fled@ngi~ 
from throughout the range were located 
in old-growth oontferow forests, with 
the remainder being adjacent or near to 
old-growth fonfsfs (Carter and Scaly 
1987). Since the publioatkm of the - _ - 

larger areas of old-growth or mature 
forests for nesting. Also, statements 
indicating that fragmentation has a 
negative impact on nesting are not 
backed by sufficient scientific data. 

Service Response: The Service’s 
conclusions regarding the murrelet’s 
preference for old growth and 
vulnerability, are based upon numerous 
etudies comparing the findings of 
marbled murrelets in various stand age 
Ch8Se8, SiZe8, 811d str~ctur#. a 8t~dieJ 
show a rtrong affinity/dependence on 
larger older forest stands. A statistically 
eignificant higher rate of marbled 
murrelet detections ha8 been observed 
in old-growth foreats compared to 
mixed-age and young forests in 
California, Oregon, and Washington. 

In a few tnstances murrelets have 
been found in mature stands, but a!wayg 
ln close asrociafion wffh residual older 
trees. These rtands had recovered 
naturally following a natural di8aster. 
The 8tructural chnraoteristic8 of the 
surrounding stand, siza and 
conRguratSon of the timber stand, - 
existing condftfcm of adjacent timber 
stands, distnncu to and abundance of a 
prey source. and density of and 
vuInerability to predators are all very 
likely important as~eots of marbled 
mu&et nesting habitat. The marbled 
murrelet*s semi-colonial social struoture 
mny dictntu some ne8t 
charaoteristios as well. 

sjts 

Coznm~ Some oommenters stated 
that attempts to correiata ganaral 
observations of mar&d murralets aIong 
coastlines or bodlas of water with 
adjacent mainland old~wth muat not 
be misconstrued as a causeand4ect 
relationshiP. These aggregations oould 
be the resultnnt effect of historical 
groupings, prey bass availability, or 
cansdine feeturss such as estuerine 
environments or topographicd feature8 
that offer proteotion &om prevailing 
winda rather than neoasaarily being 
“old growth’ driven. Furthermore, the 
conclusion that widespread timber 
harvesting may have caused dramatic 
dedines in mPEbled mUn8k8t 
po@ations cannot be amsidared 
unequivd beenUse pest populations 
may have been limited by food 
avaflabilffy and/or winier morfalffy 
rather tkan availability of nesting 
habitat In addition since WC do not 
know how breeding marbled murrelets 
were distributed ovar the.fon3st 
Ian&ape htstorioally, we cannot know 
if fhey nm difflmtnt today. 

Service Respansf: The Servks 
determine8 sfn?oieg to be endangered or 
threatened using the best scienffic 
information as the bad8 for 8uoh 
decisions. The Service agrees that prey 



availability probably infbmcea the 
offshore distribution of marbled 
murreletaz however, mumlets are 
absent from some areas where prey 
species are abundant. Therefore, the 
absence of ma&led murrelets offshore 
from most areas where older forests 
have been extensively depleted strongly 
suggests that offshore abundance of 
marbled murrelets is correlated with 
adjacent mainland mature and old- 
growth forests, pa.rticularly given 
historical accounts of birds located in 
these areas prior to extensive logging. 
As discussed in the Background .W&OO 
of this rule, current research haa shown 
that marbled murrelete are strongly 
associated with older forest habitat 

Commenk Although the density of 
nesting pairs may be low in managed 
forests, the vast acreage involved 
possible could include a considerable 
number of marbled murrelets. 

&vice ksponse: An discussed in the 
Background section of this rule, current 
research has shown that marbled 
murrelets are s&mgly assodeted with 
older forest habitat. Second-growth 
forests lack marbled murreleta except In 
those tare bmtances where residual old- 
growth trees remnin. 

comment- oaf! comnlelltar rtated that 
althoqb the amdlldlon that marbled 
murrsleta am linked to old-growth and 
mature forest8 for nesting is supporM 
by field observations, it is unknown If 
the forest as a whole promotes 
successfulnestingorifs@uctuA 
conditions found within such fore&s 
determine use of forests. Two example@ 
suggested that required nestixq 
stmctnrer may not ne include 
exteadve old-growth or mature fe 
one Buctl example VB the firen nloq 
the Nemah River nem Willapn Bay. 
Washingtoa. Although it l8 not known 
conclusively if marbled muirsletr nut La 
the area, birds am cotiirtent!y ob@awed 
there during the nestiq meanon 7he . 
commenter stated that this (LLbl war 
selectively harvested about SO yerar 
ago, and DDW oonsiats k&--Or 
remnant old-growth trees m&a ~MUX, 
366 centimeters (144 Incha)&& 
western red cedar, W cedhbt~ (2OU 
inches) dbh; in a forest ~IW IY)V k& 
composed of about 80 yeu4d treea A 
second example pcarcnkxi was &e 
Brandy Bar rtudy LVaa repoti by 
Varoujean et al. (lees] frum cQa&al 
oregaz llavewr* ofzdemdptiw 
informatioe w provided for &da site. 

st?mh?R#pwu~Tha~ 
obtained informetiort-on tb6 Nemrh 
River rite, an isolntad stand in 
southwest weshiir(ltm 
Washington 

TV-- 
tofWikiiih 

peraoMelwha WbeaaduGtiry 
sweyr for marbled data in &a 

area [Iinmer, Wash. Dept. WiidL pen. 
corm., 19Q2). The Nemnh rite h an 
unmanaged stand that naturdy 
regenerated after fire and windthrow. 
The majority of trees in the stand cue 
approximately 70 years old and grew 
back naturally after severe windetorma 
that occurred during I%& Remnant old- 
growth trees are scattered throughout 
the stand Although no nests kve been 
discovered to date, high numbers of 
detections indicate occupancy. The 
Brandy Bar site in coastal Oregon is also 
a naturally regenerated stand. The 
majority of trees in the rtand. which are 
approximately 80 years old, grew back 
naturally after fm. Similar to the Nemab 
stand. large remnant old-growth trees 
are scattered throughout the site. Th- 
observations are consistent with the 
information ,on habitat preference 
presented in the Badground section of 
thir rule. 
fife Histofy h7fcmnution 

ComJwnti some commenterB 
questioned life history parameters 
presented and indkated that a sample 
size of so few nests was imdficbt to 
draw such conclusions. Such issues 
indudedthenumherofq,@aidpec 
ngtanan the -oniaI behavux of 

Service lbapona-ti Service bar 
continued to ti information on tha 
marbled munelat in tha three-rtata any. 
Wehawinfarxm?t&nfmmtwicaaa 
manyneaUaaweseknownatthetium 
of the proposal New observationa 
continue to indim that marbled 
mur&talayam~per~aadare 
nax&dddinne~Praaa.Nowof 
th8commen~provld8ddatnff 
obaarwuoMthatrefut8drtr~ 
rq~fdir&aM;bwoky Btmrtfqjy of 

. 

&whfon Edmates and Trends 
~oaecununMterrtetitbnt 

the&rv&sbouAdcleariydef3nethe 
thr&ddsuchamp0pula&nlev4forr 
species rucb as the4 marbled murn3let b 
be dalineat4 aa threatened Without 
rupp * 

kz! 
&mhlmampoption 

threr levdIt-vtabktba 
!3ervMhuoovaytod6tmm&atbat 
rufficient habitat ia not avnihble. 

S8nhf3l&f~TbeActdoe0mt 
eshbliah suob thmaholdu nor doea it 
require tha Service to ret tbrembddr 
TheSa4iatbaheriaformatim~ 
that the4 m&led mumAt populatbm . 
hasundeqoeeadadinaandthatti 
primary cauw of tht dad&& 1Orr at 
nntlqj habit.& ia iMy tocontirrrr. 
L8BB8sthrfabdd8pilb.i#Iiw! 
fisherie& ad predfstioa ah umtribab 
tothe&clina~dar8likelybcoettauc 

- out3 coamenter ateted *t 
earwya that have occured were 
concentrated in older forests, thereby 
biasing the data in favor of the 
dependence ofmarbkd murrelets on 
older forests. The commenter stated that 
population trends cannot be estab&hed 
using euch data. The Service assumed 
that populations have declined but tacks 
demographic studies upon which to 
verify this trend. The Service lacks 
historical population data to compare to 
current popuiation levels. 

Service Response:‘Many studies have 
surveyed a variety of forest age classes 
to avoid any swey bias towards older 
forests. The anecdotal historical 
information suggests a precipitous 
decline in totak numbers [from an 
ertimated 80900 birds in California to 
9,000 for the thretatate area). Although 
demographic information could 
contribute to our understanding of the 
decline, it is not needed to validate the 
trend. 

Cummeafz be commenter stated that 
the d&&m pmcem wan being drivea 
by politics and threatened legal presume 
from the sbrn Club, Natiolrrl WildMa 
Federa- tic and was not based on 
factr. 

SsniDeIimponeThaSenricebaaer 
its decisiona asp the listing of species 
solely upcabiologicat MacmatioR as 
MplidIt)?ttWACt 

IsBwccrttIMI~ 
Comnwntz Ow cammen ter &xi why,. 

ifoI~andm8bK8fol8BtBam 
cri~foftbrlcinbiiitydt.b8nrarblad 
murreletdkWtb&rrrlcslistall~ 
grovthnndmmtur8.fabdrwithillths 
r~altkrpsdrraacritiCaltbitat 
accord@ to section I(a)(S) of the Act 
during the rale dewlopment. Arpothat 
cammentserCIledtbadwb~r(mng 
commttPrntoftbeptiTatlt~~ 
~~Q&fmi&tharlwauantitT 



specifying any partinrlpr area as cri&al 
habitat (16 U.S.C. 1533@1(29. Tke 
Service will continue to analyze 
information and will propose critical 
habitat to the maximum extent Prudent 
and determinable, within the timeframes 
specified in the Act. The Service’s 
process in determining critical habitat 
for the marbled murrelet is discussed in 
more detail in the Critical Habitat 
section of this rule. 
Issue 5. Altad Iiating Status 
Recommended 

Cot3menl: OOFW recunmended that 
it may be more appmpiatetotirttha 
marbled e as endangered in 
California and m end tim In 
Washingta 

Serviw lkspmse: After a tAmou& 
status review. the Setice proposed 
threatened sta&s for tk popaLatin. 
Althoqhthestahuof~~is 
not uniform throughout &a we in 
Wasbingtols Oregoa and California, the 
overall picture presented is 9ne of a 
breakned species Recovery planning 
will consider the stalls of ‘&e marbkd 
murrelet within the individual states and 
smaller sub-regions. 

Camment: One coinmetier suggested 
that the species should be consid& 
for Ming as tlrreatened ln Aiarka aa 
well. Th& presented data on log@g 
practirms in southeast Alaska. in 
particular, on the Tonga&?MnmaI 
Forest. They atso expreseed cormem Rrr 
the mark&d w pwpdatkm tn 
PrinceW3hrnSmmdthai~ 
highIoasesasan3dt43ftbeExxcm 
VaMtrdlspil!amlirabo&+tCa 
presslrres koln logging e#*aaxrt 
plivde oM+n&lfolMs.Thq 
SUggMd~1Bc~bd- 
shddbetbtudu tkwtawdhAhdg 
untili!wrrMbe&~ti 
conclMe#y that&e irrr 4#ng 
(incUing e 
had faiLsafe prvvkicma to m M 
marbled murralet aeating I&&at wu& 
not be e&n&autty dk ’ ’ sl 

SGrvieeReqponre:ThirnJI~ 
the final de&r&nation that tb# 
[Se FR 283&?3 to list the d 
murrelet in Waahingk9olL OscyaL ad 
California as a titened rpdor is 
warranted Ala&a wan not hddsp k 
the proposed rule: therefore, it caen& be 
inclr&diathisfkalrulefcuIisting.Tbe 
Service will cnntimfz to evalnato the 
status of the marbled surrelet and its 
habitat in Alaska, 

1sswa?dMks¶EB-Pdiq 
Ad 

Comment One commenter stated Ihat 
the Service should m an 

Ilnpact3tatament~EIs~ 
pursuant to the NaUonaI Em+mmmial 

Policy Act @EPA), on this rubs. A 
decisinntolietthemarbkdmnrrektisa 
major Federal action significantly 
affecting the quality of the human 
environment that must be vd 
by an EIS under NEPA 

Service Response: The Service has 
determined dmt preparation of an PdS is 
not required in cOnnection with 
regulations adopted pursuant to section 
4(a) of the Endangered Speciee Act of 
1973. as amended (see National 
Enviromnenbal Policy Act se&cm of this 
rub). The SerPice’r resM#la for this 
deter&&ion were pabliahed in the 
Federal R+tr (see 46 FR 4t2U). 
Issue 7: IlIstInct PopuIaIIell segnleflt 

-Thesecviceiaihdto 
exphia how it de&mined t& mu&d 
murrelet in C&fcumia, OreRim+ and 
Washington Q be a “&s&&t bo)alai%n~ 
SQJlWUt". T&G OCUllmM Q&tWthd 
~rienificPeceoftheafwmelecta$. 

s9rFiai3eirpi?ns&.ms~uek 
ditlcueatufiatbe-tPopal~ 
Segmentaac.tbdtiscutab 
summary, 90 -nts e nswiued 
in&cat&gtbnttbemarbUautaiatia 
WWlhiQgW~6g~~cplifoepaiS 
more~aaseu2amaqor 
und0r~thaeaiatbsa-~ 
previous andysu, 
S~sfAdsnrASktdhg* 
Specim 

Aftera~ughreviewand 
considdon afall M&ma&~ 
availablatlke~hes~ 
thattheWsOcqOoea& 
California poprdationdtbatil 
mtiet should be classf%d as a 
th=--b=ii- Rlxadawrkl 
shoe 02 Act and me 

-tow 
therimnlageCgYjljonsoffbMwasu 
followuLAqacbmqcbad&emimd 
tobeaamdaqpedarka&mad 
specier-fiwtonnaarsmraaF&eRw. 
factcmdu&befJ ’ 
TllkBUWWdh&-*b 
the Was--w pd CaXomLa 
popula&m af fhe marbled nuamlet 
(Bmchymmphw mannadu 
mann0m~arnmsEoaowu 

A. The Pxeaadar- 
Deotmctior, b&i$f~iadoaa ar 

LP 
lHnzhmofrss~~~w 

Cumnt e&mates of 1.4 mtbn 
hectares Is.4 miflfm acm) d ofdqmwth 
fmesmt thm@--ysw=;d 
Waatdqton mpresen 

gitgg$%Y~~. 
growth fprests tn th.DoQgkas-bfmixtd 
c~reginnefnurtkweetelm 
Cali%ruia hwe tm&qone a reductfon 

of about 45 to 30 percent since the mid- 
1800’s (Laudenslayer US& CaHoraia 
Department of Forestry and Fi 
Protection 1988). EMmates of the 
amount of reduction of coastal old- 
growth redwood forests in California 
(all formerly marbled m&et habitat) 
range from approximately 85 to 96 
percent (Green 1935, Fox 1968, Larsen 
1~~l). The marbled murrelet occum 
along the coastIine, occupying only a 
small fraction of area that was formerly 
dominated by older forests. and a small 
fraction of the area that still contains 
older forests. 

In addition, reduction of the remaining 
older forest has not been evealy 
distributed over western Oregon, 
Washington, and nerthwestern 
Califarnin. Harvest has been 
concentratedat the lower elevations 
and within the Coast Ranges lThomas et 
al. 19QO), generaRy corresponding with 
the aan,ge of tha marbled murreiet 
Reduction of these older forests is 
IargaIy attributahk to timber harvesting 
and land coavamion practices, a&hough 
natural Perturbtins, snch aa forest 
fires and win&bow, have caused 
considerable losses as weR. 



Foresta generally require 
approximately ZOO years to develop old- 
growth characteristics. The older trees 
within these stenda have large 
horizontal limbs used by nesting 
murrelete. However, forests in 
Waehington, Oregon, and northern 
California have been subjected to, and 
are proposed for, intensive management 
with average cutting rotations of 70 to 
1211 years to produce wood at a non- 
declining rate (USDI 1964, USDA 1988). 
Cutting rotations of 40 to 50 year8 are 
used for some private lands. Current 
preferred timber harvest strategies on 
Federal lands and some private land8 
emphasize dispersed &arcut patches 
for even-aged managemenf as the 
pattern of harvest. Although recently 
both the Forest Service and the Bureau 
announced that their respective 
agencies intend to de-emphasize 
clearcutting in their future timber sale 
planning efforts, alternate methods of 
timber harveet vary greatly in term8 of 
how they will modify marbled munelet 
habitat. For example, timber harvest 
methods such aa the shelter-wood and 
seed tree methods, in addition to “new 
forertry” tecbntquea remove a varying 
amount of trees from a particular area. 
Although the remaining freer and 
habttet components left by these 
alternate harvest methoda may help 
decrease the amount of time it would 
take an area to agein become ruitabIe 
habitat for marbled nmrrefeta, the 
harvest methods would not provide 
suitable habitat over tbt short-term. 
Tbur, public forest lands that are 
intensively managed for timber 
production (cutting rotations of 70 to 120 
years) are, in general, not allowed to 
devele old-growth cbaracteristica. As a 
result of this short rotation age and the 
continued harvert of old-growth and 
mature fore&, loss and fragmentation 
of remaining suitable nesting habitat for 
marbled murrelets will continue 
throughout the forested range of the 
subspecies under current management 
practices, except in reaervsdareae. 

Most remaining nesting habitat witbin 
the petitioned states ia on Faderal and 
State owned lands, as moat nesting 
habitat on private lands her been 
eliminated. Under current forest 
management practices, logging of the 
remaining older forests is likely to 
continue, except in areaa with mandated 
protection. In Oregoa 8 of 154 forest 
etande in which marbled murreleC are 
found have been eliminated or greatly 
modified by logging practicer. 
Additionally, 10 or more atand with 
occupied riter arelikely to be modified 
or eliminated due to timber harvest in 
1992 (Nelson, in lit& 1992). 

B. Overutilization for Commemiai. 
Recreational. Scientgic, or Educational 
Purposes 

Not known to be applicable. 

C. Disease or Predation 
Predation is an additional threat to 

the continued existence of the marbled 
murrelet. Of the ZJ tree nests located, 8 
were successful. 13 failed (10 from 
predation, 2 from human interference, 
and I front edge effects (wind blew the 
chick out of the neat)). and the statue of 
the remaining 2 was indeterminable 
(Nelson, in litt., 1992). Great homed 
owl8 (E&O virginianus). Stellar’s jays 
(Cyanocittu stellen’), common raven0 
(Corvus comx). peregrine falcons (Fuiw 
peregrinus), and sharp-ebinned hawks 
(Accipiter striatus) m known 
predators. Additional respected 
predators include gray jays (Petisoreus 
canadensis) and common CXOWII (CQIVUS 
bmchyrhynchos). Predatiouat IQ of 23 
(4 percent) nests is bigb and could have 
a subetantial effect on the vtability of 
this speciea. There is a subrtantial 
amount of tnformation on the effects of 
forest fragmentation on depredation of 
bird nestr by corvida (jaya. ravens. 
crown). Corvid predation on nests (we 
and chicks) increaser with the 
fragmentatton of *aged forests 
(yahner and Scott 1~66). and atian 
ne8tiq 8utxxtsa fr lower’in umall forest 
fmgmentr than larger intact forerta 
became of predation and decreased 
femmdity (Ambuel and Temple lS63,. 
Andren et d 1665, Wlcove 1968. 
Temple and Gary 1966). 

~~wwof~wk9~-Y 

Marbled murrelet8 are protected from 
We” by the Migratory Btrd lkeaty Act 
(16 USC 709 et w.). The marbled 
amreld 18 identified 88 Sensitive by the 
Forest Service and the Bureau. The 
State8 of Galtfornia, Oregon, and 
WaAington bave legirlative mandater 
and acts specific to listing and 
protecting spedes determined to be’ 
endangered or threatened 

The marbled murreiet was listed as 
endangerad within the State of 
Gahfornia by the GDFG. Under 
provision6 of the Galiforn.ts Endangered 
Species Act, the California Department 
of Forertry (GDF) munt consult with 
CDFG if a proposed timber harvest pIan 
for private or State landr har the 
potehtial to adversely affect the marbled 
murrelet or ita habitat. However, molt of 
the marbled murrelet habitat in 
California Q Federally controlled 
(National Parlu and Forest Service) and 
doer not fall under the protection of the 
State Act. In addition, the State Act 

doen not require that a recovery plan be 
developed in contrast to a federally 
listed threatened or endangered species. 
The CDF, responsible for regulating the 
harvest of commercial timber from 
private and State timberland8 in 
California. adopted emergency rules to 
protect the marbled murrelet that 
became effective on June 2&19Ql. These 
emergency rules required sweys for 
marbled murreleta in potential habitat 
and required feaaibte mitigation to 
reduce or avoid a eignificant adverse 
impact on the species in known activity 
areas. These emergency rule8, expired on 
March 2.1992. Propoeed permanent 
rules promote consietency and 
conformity with the State Act which 
prohibits “take” of an endangered 
species. Tbe specific protection8 under 
the State Act extended to habitat 
protection for the marbled mum&t are 
unclear at this time. 

In Oregon, the marbled murrelet is 
classified aa Sensitive by the ODFW, 
which provides no mandated protection. 
The Oregon Board of Forestry is 
currently reviewing a proposal. 
rubmitted by the Portland Audubon 
Society in late November 1991, to list the 
marbled murrelet ar a rpecies that u)es 
muijiv~ nest& sitea. Until final rules 
are adopted. timber harvests within 
knownmarbI&i murreIet sites on State- 
owned foreat land are being examined 
OIL a case-by- baa&a. Although 
afford@ wme protection to known 
occupied rites, the proposed rules would 
not require surrey0 tn potential marbled 
murrelet habitat prior to conducting. 
acttvittes that could impact the habitat. 

In Washington, the marbledmun4et 
ia ala0 tisted a8 Sensitive by the WDW.- 
Under its State Forest Practicer Act the 
Washington Department of Natural 
~esonmea pVDNR) in responsible for 
reguleting harvesting of commercial 
timber from private and State DNR 
managed ttmberlands tn Warhtngton. 
The WDW does provide management 
mcommendationu to-WDNR on 
proposed harvest8 within known 
marbled murrelet arear however, 
WDNR bar no rules that provide lwlly 
mandated protection for the marbled 
murreht. 

The National Forert Management Act 
of 1878 end It8 tmplementtng regulation8 
require the Forest Servtce to manage 
National Forerta to provide sufficient 
habltat to maintain viable populatto~ 
of native vertebrate speciea, such aa the 
m&led mu&et. Therm regulation8 
define a viable population ar one which 
”  l l l har the estimated numbera and 
distribution of reproductive indivtduals 
to insure ite continued existence is well 



distributed in the p4auuiq area” w 
cFFt2uLla). 

A system of Habitat &mwn&cm 
Aseas (I-E&) was develoPed as part of 
a conservation strategy for tha northern 
spotted owl (Thomas el uf l,Stt). These 
areas have been recommended BI “no 
harvest” areas. Currently neither the 
Forest Service nor the Bureau are 
harvesting timber in these areas. 
However, neither agency has made a 
final decision on the long term 
management of tlwse areas. Some 
portions of these HC&3 occur wUhin the 
range of the marbled mm-relet in all 
three states. The HCA’s were designed 
to support a Pair target of northern 
spotted owls in the frrhne, and may nnt 
cumntiy support sufficient habitat for 
the ta@ number of ends. 

Ce~ry4HCAsereanmxirwaaf 
32 he&am (80 am) h size, 6x4 may 
ndbeh&enough~supPwrt 
reproductlve~y m marl&d 
murrele?a.l.aadclith,8bmentheedge 
ofprobct8d8reaantJ~Cbe 
adverse e&ots 4 &west Bagmentat&. 

On~~lS,~tbcl?erbb 
finalizaf&mgnUaa d2aanUon 
bsct8ms~ayHmauQsj83&~ 
habita!fatbeaorthernsp&kdadti 
Was~rOrqprSandCSk.rh(q 
FRl7m).ThaQlx!ttkafhalbitetarsPs 
in&derostoftheC-fChadadduaa 
around and between them Acres in 
spotted owl critical habitat in addition 
to HCAs and other protected land 
allocatiaaa equai *m $8 
percent of the a&a& ma&d m& 
habitat d try the Farrrt senig 
on the Mount BakursaDqrukniL 
cuyul* SQslew. mldsirkipoo 
Nat&d Forests (Gun- Forart 
Service, pem counn.. 19921. C--J 
aree8 uip to 80 Uomcters (Se a 
inland. 

In Washington, Orebw, and 
Califkrnia, the HCAa phu c&r 
protected - (priRtariIy IztaSlysd for 
no&em spotted owls]. eacotspmsr 
approximately 87 percent of the hdie 
marbled murrebat habim managed b 
the Forest Service (Guncksoa paa 
comm., 1992). I-bever. taiud i%l gwrcent 
of the known ncurpie.dri!tes wilbio &I8 
four Forests are located within kre& 
Plan aIlocatiims where Gaher west 
will occu. These eathahs used 50 
miles inland as the boundary &ma&ted 
murrelet occuxemcfr; howevsz in the 
northern Waahin@on.Casca&s od the 

MoUpt~r~~oml 
Forest, over 90 percent of all U 
observatiaMhau3beenuilhh00 
kilometffs (87 mile01 d the amat 
(Hamer and Cummins -1. In Chegrm, 
the majmity of detectinns sad number of 
marbled raurrelets occur WiLafR 40 
kilometers (25 miles) uf the M 
(Nelson, pers. COQMlL).TtWserrrioe 
concludes bet althc+ the mbti 
murrelet wviil be afforded scmb9 mt 
of incidental protectloR thrw& the 
mMrgenK!nt of I-MXE for the nortlrera 
spoti OWL this probectim ir not 
adequate. 

Akugh these critical habitat me 
and other designations far Ihc nor&em 
spotted owl may provide some 
incidental pro&ckn for the marbkd 
mmaUwch-doatatpti& 
adequate~&u&ied 
nlalm&E.For~&caIbQW 
designatioa for the 04 Qts pot 
necessarily precllude tin&se hewed ot 
other project activities from occurring 
within critical habitat botnnkka. 
Nortbemqetfeddrweusdamqe 
classes and -abfonsttubitst. 
and critical b&&t &oundtt&a 

~natmp6asalftJparofLbibdrved~ 
SpO&FdOlV&~oltdamblWb~ 

L!ii??A~~i!!izJ~Tor 

maybe~whrd~,~ma& 
;symgy$f$k 

murrekawok&Coarrrbddyk 
yJttw~B”bemi?i 

Federal~~~tocnmnh 
witht&Sar&eolr4u%wl8~ 
authedrPYdorcawyau&rhtnxy 
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feeding in local concentrations close to 
shore. In a paper presented at the 1~5 
Symposium on Conservation of Marine 
Birds of North America, the marbled 
murrelet was given one of the highest oil 
spill vulnerability ratings of any 
Northeast Pacific seabird (King and 
Sanger 1979). Oil spills are chance 
events but, depending on the location, 
extent. and season of spill, could have 
significant adverse effects on local or 
regional populations of marbled 
murrelets. The Exxon Vufdez oil spill of 
1989 occurred in Prince William Sound. 
Alaska, and adversely affected local 
populations of marbled murrelets (Piatt 
et of. IWO). The number of carcasses 
recovered after the spill was from 612 to 
1342. Identified Bmchymmphus 
murreleta, most of which were probably 
marbIed murrelets, represented 11.6 
percent of the Prince William Sound 
carcasses recovered. At the time of the 
spill, marbled murrelets were estimated 
to be 6.3 percent of the seabirds present 
in Prince William Sound and, thus, 
proportionally more murrelets were 
killed than were at risk (piatt et ~1.1990, 
Kuletz 1992). For the threestate area of 
this proposed rule, Fuget Sormd in 
Washington is a special concam. 

Marbled murraletr are found both 
during the nesting season and daring 
winter within arear affected by oil 
shipments. If approved, propwed oil 
exploration, possibly leading to 
production and Increased movement of 
oil along the near-&ore marina 
environment in Wasliington, Oregon. 
and California would Increase the 
degree of threat from oil spills. Oiled 
marbled murreletn have beanreported in 
several Washington oil spill& inch&q 
the Seugate oil spill of 1956, the Anx, 
Anchomge oil spill of lQ35, the Aktucoa 
oil spill of 1988, and the Teeny0 MEN oil 
spill of 1991 (Leachner and Cummidr 
199Q Momot, U.S. Fish and Wildl. Serv., 
pers. comm., 1992). Several inatancer of 
marbled murrelet mortal& tie to oil 
spills have been docnmenM h 
California as well (Carterind-Erickson 
1988, Carter et uf. 19901. OQ #pills ant 
random evente that wouldadversely 
affect marbled murreleta in the local 
area of the spill. Because the 
populations in Oregon Washington, and 
California are small and locally 
concentrated, oil spill8 could result in 
local extirpations. 

’ - - -_ _ 

The marbled murrelel’r reproductive 
strategy offers little opportunity for the 
popula tioa to rapidI* increase in 
number. Murrelets probably do not 
reproduce every year, and paira only lay 
one egg in a Rest. Such a low 
reproductive rate would not yield a 
rapidly increadnn DoDulation or one that 

can easily recover once numbers have 
been depleted. 

The Service has carefully assessed the 
best scientific and commercial data 
available and concluded that the 
marbled murrelet in California. Oregon, 
and Washington is threatened due to 
loss of mature and old-growth foresta 
that provide suitable nesting habitat. 
Secondary threats include gill-net 
fisheries in Washington, predation. and 
oil spills. The species’ intrinsically low 
reproductive rate makes it unlikely that 
it will rapidly increase in number. The 
degree of threat facing the marbled 
murrelet does not suggest that ext;‘nction 
is imminent, but continued loss of 
nesting habitat throughout the forested 
portion of its range, indicates the 
species is likely to become endangered 
within the foreseeable future thmughout 
a significant portion of its range. Under 
these circumstances, listing as 
threatened is appropriate. 
Critical Habitat 

Section 4(a)(3) of the Act requires, to 
the maximum extent prudent and 
determinable, that the Secretary 
designate critical habitat at the time a . 
species is determined to be endangered 
or threatened. Crttical habitat is defined 
as the spedf¶c are- within @he 
geographical area currently occupied by 
aspeciesonwhicharefoundtbe 
physical oi biological feattires edsentiaf 
to the conseruatiou of the specks and 
that may requira spedal managemezit 
condderetions or protection (16 USC 
1632(9]; 66 CFR 424.02(d)). Designa~ 
of critical habitat most be based on the 
beat scientific data available and must 
take into consideration the economic 
and other relevant impacts ti rpadfying 
any particular area as critical habitat (16 
U.S.C. 15%(b)(z)). 

When pmnpt Uatixg of a specieais 
ewentid 10 its conservation, but 
sufficient information to perform 
required analysar of the impacta of a 
critical habitat designation is kking, 
the Service may go forward with a final 
listing decision without designating 
critical habitat. A critical habitat 
determination, to the maximum extant 
prudent, muat then be compI&ed not 
later than 1 year after the Ming. The4 
!krvica ia conti~uiq to gather 
InformatIon to ba used in these 
analyses. and to evaluate the benefits (if 
any) of designating critical habitat for 
this spedaa 

designatton for the marbled murrelef. 

The service currently lacks suf!Tcient 
information to parform required 
analysar of tha impacts of a critical 
habitat designation for the marbled 
murrekt. The Service must evaluate 
several aspecta of a critical habitat . . .-. __ - 

The marbled murrelet nesta in older 
forests, but roosts and forages in the 
marine environment. The Service must 
determine whether or not designation of 
critical habitat in the marine 
environment is prudent. The Service 
must also carefully study all known 
occupied sites and other suitable areas, 
in order to determine which physical or 
biological features are in fact essential 
to the conservation of the murrelet. 
Ongoing studies will help refine the 
Service’s knowledge of the marbled 
murrelet’s association with timber 
stands of varying size and structure, and 
of the surrounding landscape conditions. 

In addition, in order to analyze the 
economic impacts of a critical habitat 
designation, the Service must obtain 
information about the costs of such a 
designation over and above costs 
associated with listing. The Service 
must have information on the costs 
associated with a designation of critical 
habitat in the marine environment. Such 
information would include the possible 
increased costs associaterfwith oil spill 
coatingency plana, changing oil tanker 
router, and a possible alteration of 
fishery practices. Such informationwill 
be gathered by coordtnating with 
appropriate Federal am. The 
restriction8 on timber harvert for a 
critical habitat designation-for the 
marbled mumlet would be different 
from these associated with critkal 
habitntferthe-lmottadowl.Tht 
008ta associated with &In3west 
reductiona in critical habitat for the 
mu&et would be different fr6m those 
associated with critical habitat for the 
owl. 

AvailabIr Conserve- Mekras 
Curisenmtion measures provided to 

spader listed aa endangered or 
threatened under the Act include 
refmgnition, recovery act&-ma 
requirements for Faderal protection, and 
prohibitions against certain activities. 
Recognition through lirt@ encourages 
end results in umsewaUon actions by 
Federal, State, and private agencies, 
pupa; and individuala. The Act 
provides for pordble Imd acquisition 
and coopezation wttb UMI States and 
required that’recovery actions be carried 
out for all listed spetdaa. The protectiorr 
mquired of Federal @es and the 
prohibftiona against certain activitfee 
are discussed in p& below. 

Sctioh 7(a) of&e Xc4 as emended; 
requires Federal mea to evaluate 
their actions pvltb respect to any species 
that Is proposed or Usted an endangered 
or threatened anij with raspad to its 
critical habitat if any is being 
designated. Regulations implementing 
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this interagency cooperation provieion 
of the Act are codified at 50 CFR part 
402. Section 7(a)(2) of the Act requires 
Federal agencies to insure that activities 
they authorize, fund, or carry out are not 
likely to jeopardize the continued 
existence of a listed species or to 
destroy or adversely modify its critical 
habitat. If a Federal action may affect a 
listed species or its critical habitat, the 
responsible Federal agency must enter 
into formal consultation with the 
Service. Regulations governing these 
consultations are found at SO CFR 
402.14. 

The Forest Service and Bureau have 
active timber sale programs in 
Washington. Oregon. and California, 
whereby private timber companies bid 
for timber on Federal land. A substantial 
portion of these timber sales occur in 
older forests. The Forest Service and 
Bureau would review and assess the 
potential impacts of these timber salea 
on the murrelet. and would be required 
to cone& with the Service on these 
sales to ensure compliance purauant to 
section 7 of the Act. Other Federal 
agencies that are likely to have projects 
that may affect the marbled murrelet 
include the Bureau of Indian Affairs 
(timber harvest] and the Army Corps of 
Engineers (wartf! disposal and dredging/ 
fill operations). 

The Act and implementing regulations. 
found at XI CFR 17~1 and 17.31 set forth 
a series of general prohibition8 and 
exceptins that apply to all threatened 
wildlife not covered by a special rule. 
These pmhibitione, in part, make it 
illegal for any person subject to the 
jurisdiction of the United States, to take 
(defined a8 harass, harm, pursue. hunt, 
shoot wound, kill, trap, capture, or 
collect; or to attempt any of these 
activitier), Import or export, traneport in 
interstate orforeij@commerceinthe 

course of commercial activity, or sell or 
offer for sale in interstate or foreign 
commerce. any threatened species not 
covered by a special rule. It also is 
illegal to possess. sell, deliver, carry, 
transport. or ship any such wildlife that 
ha8 been taken illegally. Certain 
exception8 apply to agent8 of the 
Service and State conservation 
agencies. 

? 

Permit8 may be issued to carry out 
otherwise prohibited activities involving 
threatened wildlife species under 
certain circumstances. Regulations 
governing threatened species permits 
are provided in SO CFR 17.32. Unless 
otherwise provided by special rule, such 
permits are available for scientific 
purposes. to enhance the propagation or 
survival of the species; for economic 
hardship, zoological exhibition, 
educational purposes, special purposes 
consistent with the Act, and/or for 
incidental take in connection with 
othenvise lawful activities. Information 
on permits to take federaty listed 
species may be obtained by writing to 
the Office of Management Authority, 
U.S. Fiah and Wildlife Service, 4401 N. 
Fairfax Drive, room 43~ Arlington, 
Virginia 222034907 (703/3564m, FAX 
703/3!58-2281) 

National En -te;tP#Ili@Ct 

The Ftsa and Wildlife service has - 
determined that an Environmental 
Asaersment, as defined umkr th 
authority of the National Environmenta! 
Policy Actofl988, need not be prepared 
in connec&m with regulatiom edopted 
pursuant to section 4(a) of the 
Edmg~r6d Sped66 Act of 1973, au- 
amended. A notice outlinhg the 
~rviat’6 rea8ti ?or thir determination 
wa6 publi6M in the Federal Register on 
octoberw.1993(49FR49244). 

Referem C&d 
A complete list of all reference8 cited 

herein is available upon request from 
the Field Supervisor, U.S. Fish and 
Wildlife Service. Portland Field Office, 
2600 S.E. !Mth Avenue, suite 100, 
Portland, Oregon 87266. 
Authors 

The primary authors of this rule are 
Janet L Stein and Gary S. Miller, US. 
Fish and Wildlife Service, Portland Field 
Office (see ADDRESSES section]: 
telephone 503/231+179. 

List of Subjects in SO Cl% Part 17 

Endangered and threatened ‘Species, 
Exports. Imports. Reporting and 
recordkeeping requirements. and 
Transportation. 

Regulation Promulgation 

PART 17--[Ammded] 

Accordingly, part 17, eu&h&pter B of 
chapter I. title SO of the Code of Federal 
Regulations is amended as set forth 
below: 

1. The authority citation for part 17 
continbea PO read as fotiows: A. . 

Alltbori~ 18 iJ.sc 13el-1405; 16 USC 
tm-xi& 16 USC .m& Pub. L 9~ 
625.100 Stat 3504 u&83 other&e noted. 

2 Amend Q 17.11(h) by dd& ths 
following, in alpbab@cal order under 
Btrds. to then li6t of Endangered and 
Threatffled Wildifec 

. . . . 

tch Ui’Wh AK); ifLcmcA . .._.. T 

. 

Munekt. fnadad .._..__..___ BIBC~J+T~~ m a&-u.sA 
-8s. . . . MF-lJ-4 . . 

Ue ted: September 17,166.z. 

lwf-G-t 
Acting Director U.S. Fish and Wildlife 
service. 

- 
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